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DELEGATED POWERS MEMORANDUM 

 

INTRODUCTION 

1. This memorandum has been prepared by the Scottish Government in accordance with Rule 

9.4A of the Parliament’s Standing Orders in relation to the Scottish Elections (Reform) Bill.  It 

describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the 

reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 

the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum do not form part of the Bill, are entirely the 

responsibility of the Scottish Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The Bill addresses a number of elections issues, as well as making technical changes to 

Scottish Parliament and local government election legislation.  This follows the devolution of 

additional powers in relation to Scottish Parliament and local government elections to the Scottish 

Parliament by the Scotland Act 2016.  The Bill covers a range of issues associated with reform of 

Scottish Parliament and Scottish local government elections: 

• setting devolved election terms at 5 years; 

• increasing flexibility in local government wards, allowing for 2 and 5 member wards; 

• giving the Local Government Boundary Commission for Scotland more flexibility in 

reviewing boundaries and accounting for local factors and renaming it Boundaries 

Scotland; 

• modifying the entitlement to register as an elector before attaining voting age; 

• prohibiting people from voting in more than one ward where Scottish local government 

elections are held on the same day; 

• amendments to legislation to ensure that references to “marking” and “ballot papers” 

can be read as including marking by electronic means and electronic ballot papers; 

• reforming arrangements for postponement of a Scottish Parliament poll (e.g. in relation 

to a sudden event or emergency); 

• extending the role of the Electoral Management Board for Scotland to cover Scottish 

Parliament elections as well as local government; 

• Three issues related to the Electoral Commission: 

o ensuring Scottish Parliament oversight of Electoral Commission activities for 

devolved Scottish elections, including funding for them; 

o amending codes of practice - to ensure that the Electoral Commission has the 

power to make relevant codes of practice in devolved elections and that they 



This document relates to the Scottish Elections (Reform) Bill (SP Bill 53) as introduced in the 

Scottish Parliament on 2 September 2019 

 

 

2 

 

consult with the Scottish Ministers and the Scottish Parliament where 

appropriate; and 

o facilitating control of candidate’s expenditure at local government elections 

by the Electoral Commission. 

• Several issues related to the Local Government Boundary Commission for Scotland, 

including: 

o changing the name of the Commission to “Boundaries Scotland”; 

o changing the programme of local government boundary reviews to occur on a 

‘rolling’ basis, at intervals of not more than 12 years after the previous review 

of each area; 

o changing the parliamentary procedure used for statutory instruments which 

abolish or alter the boundaries of a local government area; 

o removing the Scottish Ministers’ power to modify or not implement changes 

contained in any report by Boundaries Scotland which recommends changes 

to local government ward boundaries. 

 

RATIONALE FOR SUBORDINATE LEGISLATION 

4. In deciding whether legislative provisions should be specified on the face of the Bill or left 

to subordinate legislation, the Scottish Government has regard to: 

• the need for any legislative provision to be in place in adequate time for the next Scottish 

Parliament election (currently scheduled for May 2021). The Electoral Commission 

recommended in 20071 that electoral reform legislation should not come into force in the 

period of 6 months prior to the notice of election being made; 

• the need to provide the flexibility to respond to changing circumstances without the need 

for primary legislation; 

• the potential for unexpected issues arising which might otherwise frustrate the purpose of 

provisions in primary legislation approved by the Parliament. 

DELEGATED POWERS 

5. The Bill contains the following delegated powers provisions: 

Section 8 – Expenditure of candidates at Scottish parliamentary elections 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument  

Parliamentary procedure: Scottish Parliament may resolve not to approve draft code of 

practice 

 

                                                 
1 The Independent Review of the Scottish Parliament and local government elections 3 May 2007, The Electoral 

Commission https://www.electoralcommission.org.uk/media/748   

https://www.electoralcommission.org.uk/media/748
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Provision 

6. Section 8 of the Bill inserts new section 6H into the Political Parties, Elections and 

Referendums Act 2000 (“PPERA”). Section 6H permits the Electoral Commission to prepare a 

code of practice in relation to the election expenses incurred by candidates at Scottish 

parliamentary elections. Subsection (2) of section 6H requires the Commission to submit a draft 

code to Scottish Ministers for approval. Subsection (3) provides that the Scottish Ministers may 

approve the code with or without modifications. Under subsection (4), once the Scottish Ministers 

have approved a draft code, they must lay a copy of the draft, with or without modifications, before 

the Scottish Parliament, for approval. If the Scottish Ministers make any modification to the code 

then they must, at the same time as laying the code, lay before the Scottish Parliament a statement 

of their reasons for making them.  

Reason for taking power 

7. Paragraph 14 of Schedule 4A of the Representation of the People Act 1983 (“the 1983 Act”) 

provides the Electoral Commission with a power to create a code of practice for candidate 

expenditure for UK Parliament elections (and certain other elections). Expenditure by constituency 

and individual regional candidates at Scottish Parliament elections is regulated by Part 3 of the 

Scottish Parliament (Elections etc.) Order 2015. However, there is no power for the Commission 

to create a code of practice in relation to candidate expenditure at Scottish Parliament elections. It 

is considered appropriate for such a code to be produced for Scottish Parliament elections to 

improve transparency, fairness and consistency in reporting by candidates at these elections. The 

power of the Scottish Ministers to lay the draft code in Parliament (with or without modifications) 

provides appropriate democratic oversight of the creation of the code of practice. 

Choice of procedure 

8. The Scottish Parliament may resolve not to approve the draft code and if the Parliament makes 

such a resolution, the Scottish Ministers must not take any further steps in relation to the draft code 

(subsection (6) of section 6H (as inserted by section 8 of the Bill)).  If the Scottish Parliament does 

not resolve not to approve the draft code, the Scottish Ministers must issue it in the form laid before 

the Scottish Parliament and the Electoral Commission must publish it (subsection (7)). This 

procedure mirrors the equivalent procedure set out in paragraph 14 of schedule 4A of the 1983 

Act. It ensures that the Scottish Parliament has the opportunity to object to and prevent a code of 

practice coming into force, if it considers that to be appropriate. 

Section 9 – Expenditure of candidates at Scottish local government elections 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument  

Parliamentary procedure:  Scottish Parliament may resolve not to approve draft code of 

practice 

 

Provision 

9. Section 9 of the Bill inserts new paragraph 12A into schedule 4B of the 1983 Act in relation 

to the preparation of a code of practice by the Electoral Commission for candidate expenditure at 

Scottish local government elections (schedule 4B of the 1983 Act is inserted by section 17(4) of 
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the Local Electoral Administration and Registration Services (Scotland) Act 2006). Sub-paragraph 

(2) of paragraph 12A requires the Commission to submit a draft code to the Scottish Ministers for 

approval. Sub-paragraph (3) provides that the Scottish Ministers may approve the code with or 

without modifications. Under sub-paragraph (4), once the Scottish Ministers have approved a draft 

code, they must lay a copy of the draft, with or without modifications, before the Scottish 

Parliament, for approval. If the Scottish Ministers make any modification to the code, they must, 

at the same time as laying the code, lay before the Scottish Parliament a statement of their reasons 

for making them. 

Reason for taking power 

10. There is currently no power for the Electoral Commission to produce a code of practice in 

relation to candidate expenditure at Scottish local government elections. As noted above, section 

8 of the Bill introduces a power to produce such a code in relation to Scottish Parliament elections. 

A general policy aim of the Bill is to harmonise the rules for Scottish Parliament and Scottish local 

government elections, so far as possible. Section 9 of the Bill achieves this and is necessary to 

improve transparency, fairness and consistency in relation to candidate expenditure at Scottish 

local government elections. The power of the Scottish Ministers to lay the draft code in Parliament 

(with or without modifications) provides appropriate democratic oversight of the creation of the 

code of practice. 

Choice of procedure 

11. The Scottish Parliament may resolve not to approve the draft code and if the Parliament makes 

such a resolution, the Scottish Ministers must not take any further steps in relation to the draft code 

(sub-paragraph (6) (as inserted by section 9 of the Bill)).  If the Scottish Parliament does not 

resolve not to approve the draft code, the Scottish Ministers must issue it in the form laid before 

the Scottish Parliament and the Electoral Commission must publish it (sub-paragraph (7)). This 

procedure mirrors the equivalent procedure set out in paragraph 14 of schedule 4A of the 1983 Act 

in relation to codes of practice for candidate expenditure at UK Parliament elections and local 

government elections in England. It ensures that the Scottish Parliament has the opportunity to 

object to and prevent a code of practice coming into force, if it considers that to be appropriate. 

Section 11 – Controlled expenditure of third parties at Scottish local government elections: 

power to approve draft code of practice prepared by the Electoral Commission 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument  

Parliamentary procedure: negative procedure 

 

Provision 

12.  Section 85 and schedule 8A of PPERA deal with controlled expenditure by third parties at 

“relevant elections.” Section 85(6) provides that “relevant election” has the same meaning in this 

context as in Part 2 of PPERA. The definition in Part 2 of PPERA of “relevant election” is provided 

in section 22(5) and includes elections to the Scottish Parliament and local government elections.  
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13. Section 85A of PPERA (added by the Scotland Act 2016) provides that certain powers 

contained in schedule 8A are exercisable by the Scottish Ministers instead of the Secretary of State, 

so far as they relate to polls at elections for membership of the Scottish Parliament. 

14. Section 11 of the Bill amends section 85A(1) to provide that these powers in schedule 8A 

(including paragraph 3(3) of schedule 8A of PPERA) are also exercisable by the Scottish Ministers 

(instead of the Secretary of State) so far as they relate to Scottish local government elections.  

15. Paragraph 3(3) of schedule 8A provides that the Secretary of State may approve a draft code 

of practice produced by the Electoral Commission which gives guidance as to what constitutes 

qualifying expenses. The Secretary of State may either approve without modifications or with such 

modifications as the Secretary of State may determine and once the Secretary of State has approved 

a draft code the Secretary of State must lay a copy of the draft, whether in its original form, or in 

a form which incorporates any modifications determined under paragraph 3(3). The effect of 

section 11 of the Bill is to give the Scottish Ministers the power under paragraph 3(3) of schedule 

8A to approve such a draft code of practice so far as it relates to Scottish local government 

elections.  

Reason for taking power 

16. The transfer of the power to the Scottish Ministers to approve and lay such a code of practice 

in relation to Scottish local government elections ensures consistency of approach in relation to all 

devolved elections in this context and coheres with the general policy of transferring functions 

related to devolved elections to the Scottish Ministers.  

Choice of procedure 

17. In terms of section 156(2) of PPERA, the existing power of the Scottish Ministers in relation 

to Scottish Parliament elections under paragraph 3(3) of schedule 8A (as read in accordance with 

section 85A of PPERA) is subject to the negative procedure. Section 11 of the Bill applies the 

same type of procedure to the use of the power in relation to Scottish local government elections. 

According to paragraph 3(6) of schedule 8A (as modified by section 85A(2) of PPERA), if, within 

the period of 40 days beginning with the day on which the draft code of practice is laid before the 

Scottish Parliament, the Scottish Parliament resolves not to approve the draft, the Scottish 

Ministers shall take no further steps in relation to the draft code. However, paragraph 3(6) does 

not prevent a new draft code from being laid before the Scottish Parliament. Accordingly, the 

negative procedure in relation to the approval of a draft code in paragraph 3 of schedule 8A ensures 

that the Scottish Parliament has the opportunity to object to and prevent a code of practice coming 

into force, if it considers that to be appropriate.  

Section 11 – Controlled expenditure of third parties at Scottish local government elections: 

power to appoint day when code of practice prepared by the Electoral Commission comes 

into force 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument  

Parliamentary procedure: negative procedure 
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Provision 

 

18. The amendment to section 85A(1) of the Bill also takes effect so that paragraph 3(7) of 

schedule 8A of PPERA (power to appoint a day when a code of practice in relation to controlled 

of expenditure of third parties comes into force) is exercisable by the Scottish Ministers so far as 

the code relates to polls at Scottish local government elections. 

Reason for taking power 

19. The transfer of the power to the Scottish Ministers to appoint a day when such a code of 

practice in relation to Scottish local government elections comes into force ensures consistency of 

approach in relation to all devolved elections in this context and coheres with the general policy 

of transferring functions related to devolved elections to the Scottish Ministers.  

Choice of procedure 

20. In terms of section 156(2) of PPERA, the existing power of the Scottish Ministers in relation 

to Scottish Parliament elections under paragraph 3(7) of schedule 8A (as read in accordance with 

section 85A of PPERA) is subject to the negative procedure. Section 11 of the Bill applies the 

same type of procedure to the use of the power in relation to Scottish local government elections. 

The Scottish Ministers consider, in the interests of consistency, that this type of procedure should 

also apply to the power to set a date on which a code in relation to Scottish local government 

elections comes into force.   

Section 11 – Controlled expenditure of third parties at Scottish local government elections: 

power to amend Part 1 of schedule 8A of PPERA 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument  

Parliamentary procedure: affirmative procedure 

 

Provision 

21. The amendment to section 85A(1) of the Bill also takes effect so that paragraph 4(1) of 

schedule 8A of PPERA (power to amend Part 1 of schedule 8A) is exercisable by the Scottish 

Ministers so far as the code relates to polls at Scottish local government elections. Part 1 of 

schedule 8A provides a list of qualifying expenses (and exceptions to those) for the purposes of 

section 85(2) of PPERA. Paragraph 4 of schedule 8A confers power on the Secretary of State, by 

order, to make such amendment to Part 1 of the schedule as the Secretary of State considers 

appropriate. The Secretary of State may make such an order either where the order gives effect to 

a recommendation of the Electoral Commission, or after consultation with the Commission. By 

virtue of section 11 of the Bill, the Scottish Ministers will have the power to amend Part 1 of 

schedule 8A in relation to Scottish local government elections.  

Reason for taking power 

22. The transfer of the power to the Scottish Ministers to specify what constitutes qualifying 

expenses incurred by or on behalf of a third party in relation to Scottish local government elections 

ensures consistency of approach in relation to all devolved elections in this context and coheres 
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with the general policy of transferring functions related to devolved elections to the Scottish 

Ministers.  

Choice of procedure 

23. In terms of section 156(4)(ja) of PPERA, the existing power of the Scottish Ministers in 

relation to Scottish Parliament elections under paragraph 4(1) of schedule 8A (as read in 

accordance with section 85A of PPERA) is subject to the affirmative procedure. Section 11 of the 

Bill applies the same type of procedure to the use of this power in relation to Scottish local 

government elections. It is clear that the enhanced level of scrutiny which affirmative procedure 

provides is appropriate in these circumstances which may involve an amendment to primary 

legislation (i.e. Part 1 of schedule 8A of PPERA).  

Section 21 – Electoral Commission: election expenses at Scottish local government elections 

Power conferred on:   the Scottish Ministers  

Power exercisable by:  regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative following consultation with the Electoral 

Commission 

Provision 

24. Section 81(3A) of the 1983 Act provides that the return as to election expenses under 

section 81 must contain a statement relating to such other expenses as the Electoral Commission 

provide in regulations, a statement relating to claims in connection with election expenses and a 

statement relating to such other matters as is prescribed in regulations made by the Secretary of 

State (subsection (3A)(c)). This does not currently extend to Scottish local government elections. 

The Electoral Commission also currently has the power to prescribe the form to be used for such 

returns (see subsection (10A)). For Scottish local government elections the Scottish Ministers can 

prescribe the form to be used for such returns (see subsection (10B)).  Neither the Secretary of 

State nor the Scottish Ministers have used their powers here. 

25. Section 21(1) of the Bill, by repealing section 26(2) of the Electoral Administration Act 

2006, provides that the Electoral Commission’s current powers in relation to the return as to 

election expenses are extended to Scottish local government elections. That includes, by repeal of 

section 81(10B) of the 1983 Act, the power to prescribe the form of returns.  Section 21(3) inserts 

section 81(3B) which provides that any regulations under subsection (3A)(c) of the 1983 Act in 

relation to a local government election in Scotland are to be made by the Scottish Ministers rather 

than by the Secretary of State. 

Reason for taking power 

26. No new power is being taken. The Scottish Ministers’ powers are being reduced with the 

increased role being given to the Electoral Commission in relation to returns as to election 

expenses at Scottish local government elections, subject to Scottish Parliament oversight. The 

amendment introduces subsection (3B), which has the effect of re-enacting part of the 

uncommenced amendment of section 81 of the 1983 Act by section 19(2) of the Local Electoral 
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Administration and Registration Services (Scotland) Act 2006, with the remaining parts of that 

uncommenced amendment becoming Electoral Commission functions.  

27. It is necessary and appropriate to provide the Electoral Commission with functions in relation 

to returns as to election expenses at Scottish local government elections in order to bring 

consistency with the position in relation to Scottish Parliament elections (under article 47(3) of the 

Scottish Parliament (Elections etc.) Order 2015). The Local Electoral Administration (Scotland) 

Act 2011 provided for the Electoral Commission to have a statutory role in relation to local 

government elections in Scotland. Therefore, it is appropriate for the Commission to have these 

functions as regards election expenses returns at Scottish local government elections.  

Choice of procedure 

28. By virtue of section 201(2) of the 1983 Act, the existing power of the Secretary of State under 

section 81(3A)(c) is subject to the UK Parliament equivalent of the affirmative procedure. The 

Scottish Ministers consider that this type of procedure should also apply to the power referred to 

in section 21(3) of the Bill. It is right that the Scottish Parliament should scrutinise what “other 

matters” relating to election expenses the Scottish Ministers consider should be included in a 

statement. It is appropriate that the Parliament has the ability to consider draft regulations and 

confirm that it approves their making, rather than the lower level of scrutiny that the negative 

procedure would provide.   

29. Furthermore, the exercise of the power by the Scottish Ministers is subject to the requirement 

to consult with the Electoral Commission before making the regulations by virtue of section 7(2) 

of PPERA – see new paragraph (eza) to be inserted by subsection (4). 

Section 22 – Electoral Commission: donations to candidates at Scottish local government 

elections 

Power conferred on:  the Scottish Ministers 

Power exercisable by:  regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative following consultation with the Electoral 

Commission 

Provision 

30. Paragraph 10 of schedule 2A of the 1983 Act confers on the Secretary of State a power to 

prescribe in regulations, for the purposes of a statement of donations, the form of evidence required 

to show that an individual donor has an anonymous entry in an electoral register.  Section 22 of 

the Bill provides that, in the application of donation controls to Scottish local government 

elections, the power to make such regulations is to be exercised by the Scottish Ministers. Section 

22(3) additionally provides that regulations that have been made by the Secretary of State under 

the power in paragraph 10(2), prior to introduction of the Bill, are to apply to Scottish local 

government elections, but subject to the ability of the Scottish Ministers to amend or revoke them.  

In practice this applies the Donations to Candidates (Anonymous Registration) Regulations 2014 

(S.I. 2014/1805).  
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Reason for taking power 

31. In practice, the Scottish Ministers have no plans to use the power in the foreseeable future.  

The existing provision made by the Secretary of State provides what is needed. However, the 

Scottish Ministers may need to make different provision in the future for the donation controls to 

work; as part of that the Scottish Ministers may require to amend or revoke the existing regulations. 

Choice of procedure 

32. New paragraph 10(2A) of schedule 2A provides that regulations made by the Scottish 

Ministers under that paragraph are subject to the affirmative procedure. By virtue of section 201(2) 

of the 1983 Act, the existing power of the Secretary of State under paragraph 10 of schedule 2A is 

subject to the UK Parliament equivalent of affirmative procedure. As with many aspects of 

electoral provision, it is appropriate that the Parliament gets the opportunity to scrutinise fully how 

the Scottish Ministers propose to use the powers given to them, using the affirmative procedure. 

33.   Furthermore, the exercise of the power by the Scottish Ministers is subject to the requirement 

to consult with the Electoral Commission before making the regulations by virtue of section 7(2) 

of PPERA – see new paragraph (ezb) to be inserted by subsection (6). 

Section 30 – Changes to boundaries of parliamentary constituencies: procedure 

Power conferred on:  the Scottish Ministers 

Power exercisable by:  order made by Scottish statutory instrument 

Parliamentary procedure:  affirmative 

Provision 

34. Section 30 of the Bill amends existing powers under paragraph 6 of schedule 1 of the 

Scotland Act 1998 (“the 1998 Act”) in relation to an order giving effect to recommendations of 

the Local Government Boundary Commission for Scotland (“LGBCS”) (which is renamed by the 

Bill as “Boundaries Scotland”) as to regional and constituency boundaries for the Scottish 

Parliament.  The Bill makes changes so that the Scottish Ministers will no longer have discretion 

under paragraph 6(3) of schedule 1 of the 1998 Act to amend the draft Order giving effect to the 

recommendations made in a report by the LGBCS (save for minor or technical alterations). If a 

motion for the approval of a draft Order is rejected or withdrawn with the agreement of Parliament, 

the Scottish Ministers will be required to notify LGBCS that it is required to conduct a further 

review of the proposals, with a view to a further Order being submitted to the Scottish Parliament. 

35. Provision is also made (in new sub-paragraph (4C)(c)) for the Scottish Parliament to direct 

the Scottish Ministers, by resolution, to notify LGBCS to conduct an additional further review 

where a further review in terms of new sub-paragraph (4B) has already been conducted and a 

report submitted.   

Reason for taking power 

36. The changes made by the Bill make clear the Scottish Ministers have no discretion in laying 

orders to give effect to recommendations by the LGBCS, except to make minor or technical 
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changes. The procedure for further reviews (new sub-paragraphs (4A)-(4D)) is necessary to deal 

with a situation where an Order giving effect to the LGBCS’s recommendations is rejected or 

withdrawn with the agreement of the Scottish Parliament and makes clear that the Scottish 

Parliament will have the final decision on whether recommendations are taken forward. 

Choice of procedure 

37. No change in Parliamentary procedure is proposed.  Orders will remain subject to the 

affirmative procedure. Similar provision is made by section 31 of the Bill in relation to reviews of 

local government areas and wards; the Scottish Ministers consider it appropriate that the two 

procedures should be the same, where they deal with similar sorts of recommendations.  

Section 31 – Changes to local government areas or electoral arrangements: procedure 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative where the regulations (i)  abolish or alter the 

boundaries of a local government area or an electoral ward or (ii) increase or decrease the 

number of councillors to be returned in an electoral ward; no procedure otherwise, where 

giving effect to other proposals. 

Provision 

38. Implementation of LGBCS recommendations by order is a part of the existing law, but 

section 31(2) of the Bill amends the parliamentary procedure involved in giving effect to LGBCS 

recommendations.  It amends section 17 of the Local Government (Scotland) Act 1973 (“the 1973 

Act”) in relation to recommendations for local government areas and electoral wards.  The 

amended section 17 provides that Scottish Ministers must give effect to LGBCS recommendations 

by regulations. Such regulations are subject to affirmative procedure where they: (i) abolish or 

alter the boundaries of any local government area or any electoral ward (the current law requires 

negative procedure for changes to the boundaries of local government areas and no procedure for 

changes to electoral wards) or (ii) increase or decrease the number of councillors to be returned in 

an electoral ward. 

39. Provision is also made in relation to regulations that are withdrawn or rejected to be referred 

back to LGBCS for a further review and report in terms of new section 17A of the 1973 Act, with 

a view to further regulations being submitted to Parliament (similar to the provision made by 

section 30 in relation to reviews of Parliamentary constituencies). Also similar to provision made 

by section 30, the new section 17A(8) makes clear that it is for the Scottish Parliament to direct 

the Scottish Ministers, by resolution, to notify LGBCS to conduct an additional further review by 

LGBCS where a further review under section 17A has already been conducted and a report 

submitted. 

Reason for taking power 

40. Section 31 of the Bill is intended to provide the Scottish Parliament with increased scrutiny 

of the specified types of changes to local government areas and electoral arrangements and means 

that the Scottish Parliament will have the final decision on whether LGBCS recommendations are 
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taken forward.  The Bill makes clear that Scottish Ministers have no discretion in laying LGBCS 

recommendations, although to ensure the power can operate efficiently Ministers are provided 

with the power make minor or technical changes, such as to correct a spelling mistake or factual 

error.  

Choice of procedure 

41. This change in procedure (with existing orders under section 17(3) of the 1973 Act being 

subject to no procedure) provides the Scottish Parliament with greater scrutiny afforded by 

affirmative procedure of proposed changes when they are of the types specified in new section 

17(4). The Scottish Ministers consider it appropriate that these changes are fully scrutinised in the 

way that the affirmative procedure allows. Similar provision is made by section 30 of the Bill in 

relation to reviews of Scottish Parliament constituency boundaries; the Scottish Ministers consider 

it appropriate that the two procedures should be the same, where they deal with similar sorts of 

recommendation. 

42. However, for other types of change that level of scrutiny does not seem necessary (and is not 

currently provided for). A typical use of this power without Parliamentary scrutiny would be to 

rename an existing ward, following local consultation. The Scottish Ministers do not consider that 

changes to this sort of administrative detail require the higher degree of parliamentary scrutiny 

that is afforded by the affirmative procedure. The Scottish Ministers are still required to give effect 

to the proposals of LGBCS relating to matters other than those mentioned in new section 17(4) of 

the 1973 Act by regulations but no parliamentary procedure is proposed to apply to these 

regulations. 

Section 34 – Ancillary provision 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative procedure – where regulations amend primary  

    legislation; negative procedure – where regulations do not  

    amend primary legislation 

Provision 

43. Section 34 confers on Scottish Ministers a power to make incidental, supplementary, 

consequential, transitional, transitory or saving provision that they consider appropriate for the 

purposes of, in connection with or for giving full effect to the Bill, as enacted.  Subsection (2) 

allows regulations to make different provision for different purposes and to modify any enactment, 

including the Bill as enacted. 

Reason for taking power 

44. Whilst there are no current proposals to use this power, it provides the flexibility to make 

any necessary adjustments that may arise as timeously as possible.  Without the power to make 

incidental, supplementary or consequential provision, it might be necessary to return to the 

Parliament with primary legislation, to deal with technical, operational or implementation matters 

clearly within the scope and policy intention of the Bill.  This would not be an efficient use of 



This document relates to the Scottish Elections (Reform) Bill (SP Bill 53) as introduced in the 

Scottish Parliament on 2 September 2019 

 

 

12 

 

resources.  The power, whilst potentially wide, is limited to the extent that it can only be used if 

Scottish Ministers consider it appropriate to do so, for purposes that are linked to those of the Bill 

as enacted. 

Choice of procedure 

45. Section 34(3) of the Bill provides that any regulations will be subject to affirmative procedure 

if they contain provisions which make textual changes to an Act.  Otherwise, they will be subject 

to negative procedure.  This provides the appropriate level of parliamentary scrutiny for the textual 

amendment of primary legislation, where affirmative procedure is normally provided for, while 

ensuring that other ancillary provision is still subject to an approximate level of scrutiny by the 

Parliament.  Negative procedure is considered appropriate in terms of expedition and convenience 

for provision that does not amend primary legislation, such as any use of the power that amends 

electoral regulations. Negative procedure is appropriate in such cases given that the Parliament 

will have already considered and approved the principles of the Bill.  

46. Where provision is being made that goes beyond administrative detail, it is likely that it will 

require to amend both primary and secondary legislation and, in that case, it is likely that the 

necessary ancillary provision will be made in a single instrument that is subject to the affirmative 

procedure. 

Section 35 – Commencement   

 

Power conferred on:   the Scottish Ministers   

Power exercisable by:  regulations   

Parliamentary procedure: laid, no procedure   

  

Provision  

47. Section 35 provides that sections 34, 35 and 36 of the Bill, once enacted, will come into force 

on the day after Royal Assent.  Otherwise, provisions will commence on such day or days as the 

Scottish Ministers may by regulations appoint.  Subsection (3) provides that commencement 

regulations may include transitional, transitory or saving provision and make different provision 

for different purposes.   

Reason for taking power   

48. It is standard for the Scottish Ministers to have power to provide in this manner for the 

commencement of Bills, once enacted.  It is appropriate for the substantive provisions of the Bill 

to be commenced at such time as the Scottish Ministers consider to be suitable (noting the need 

for any legislative provisions to be in place in adequate time for the next scheduled election in 

May 2021).  It is necessary to provide that commencement regulations can also make provision 

for effective transitional arrangements when provisions are being brought into force and can 

provide for them to be commenced for different purposes. For example, it may be appropriate 

initially only to commence a provision for the purpose of making regulations.   

Choice of procedure   
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49. As is usual for commencement regulations, the power is subject to the default laying 

requirement under section 30 of the Interpretation and Legislative Reform (Scotland) Act 2010.
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